Objective: To investigate whether a malpractice reform known as collaborative communication resolution program can improve transparency after an adverse outcome without resulting in higher malpractice liability costs, relative to traditional "deny and defend" approaches. Methods: Collaborative communication resolution program started at Erlanger Health System in January 2009. We compare liability outcomes before and after collaborative communication resolution program implementation. Annual liability measures evaluated were the number of filed claims, time interval to resolve an event, defense costs, settlement costs, and total liability costs. We describe the process through which events were resolved under collaborative communication resolution program. Results: One percent of adverse events when there was no medical error received compensation under collaborative communication resolution program; no medical error occurred in 65% of adverse events; 43% of events with injury from medical error were resolved with apology alone. Compared to pre-implementation levels, there was a decrease in the average number of new claims filed (CF) (1.07 to .36, p=.004), defense costs ($41,950 to $20,623 p=.004), settlement costs ($19,480 to $14,228 p=.510), and total liability costs ($61,430 to $34,851, p=.022) under collaborative communication resolution program all measured per 1000 hospital admissions. The median time interval to resolve a claim decreased from 17 months to 8 months, a reduction of 53% (p<.001). Conclusion: Collaborative communication resolution program implemented at Erlanger had a reduced time interval to resolve events and lower defense and total liability costs. The improved liability outcomes and the total of 43% of events with medical error resolved by apology alone, even though 60% of these patients had legal representation, may encourage physicians to support CRP.
Introduction
There is significant dissatisfaction among physicians, patients and their families, and policy makers with the traditional medical malpractice litigation system in the U.S. The traditional approach, sometimes referred to as "deny and defend," has several problems, including: high legal cost and length of time to pursue a malpractice case, 1 significant stress during the process, 2 limited association of medical error with compensation, 3 and increased healthcare cost due to the practice of defensive medicine. 4 It has also been suggested that deny and defend slows the process to improve quality of health care due to lack of transparency after an error occurs. 5 In an attempt to address these problems, states have enacted various types of legislative malpractice reform with little success. Only caps on damages have shown a modest decrease in lowering health care costs and malpractice premiums. 6 A type of malpractice reform collectively known as communication-and-resolution program (CRP) has been instituted in several hospitals. 6 CRP emphasizes transparency when adverse outcomes occur. Potential advantages of CRP include increased association between compensation and actual presence of error, improved liability outcomes, decreases in the practice of defensive medicine, greater patient satisfaction, improved quality of care, and decreased stress on healthcare providers and patients after an adverse outcome. Possible disadvantages of CRP include a fear that it will raise liability costs and increase the incidence of claims, as well as subsequent reporting to the National Practitioner Data Bank (NPDB). 7 We conducted a retrospective study examining liability-related outcomes occurring before and after the implementation of a CRP known as collaborative communication resolution program (CCRP) at Erlanger Health System (EHS), an academic system of hospitals, physicians, and medical services based in Chattanooga, Tennessee. CCRP was started on 1 January 2009, and the study period was 2004-2015. The intent of the study was to determine if CCRP met physicians' goals for malpractice reform, including reduced liability outcomes, and reduced stress during the litigation process. Specifically, we investigated if CCRP was associated with increased malpractice liability costs, and reduced time to event resolution, relative to the process followed by EHS prior to implementation of CCRP. We investigated the impact of CCRP, which included full disclosure of what occurred to the patient, on the association between clinical error and compensation. Additionally, we investigated if patients desired compensation when an injury due to medical error was disclosed under CCRP.
The CCRP
EHS comprises a level 1 trauma center, level 4 NICU, and a safety net hospital that delivers a significant level of care to the uninsured, Medicaid, and other vulnerable populations. Beginning on 1 January 2009, as part of CCRP, EHS instituted a hospital policy of full disclosure after an adverse event occurred. All personnel in EHS's legal department and RM were trained in collaborative conflict resolution. Under this program, any staff member or patient aware of a potential medical error was directed to report the incident and circumstances to the Risk Management Department (RM) to initiate a series of meetings and investigation, as follows.
Initial meeting
RM coordinates a meeting for the patient or family members to tell their story and describe the impact of the event. Family members and/or attorneys are welcome at all meetings. The involved physician or other healthcare provider representatives are encouraged to attend. The primary goal of the initial meeting is to listen and learn about the patient's questions and concerns. RM staff asks general clarification questions and avoids interrogation. RM staff describes the resolution process and answers any questions about it. The reported event is then investigated by the Quality Improvement (QI) Department. RM attends all QI meetings. QI evaluates the adverse outcome to determine if system and/or individual provider error occurred. If a medical error is found, an assignment of severity of injury is made. The Claims Committee (CC), which includes the Chief Medical Officer, Chief Nursing Officer, and an external attorney, determines if there is a medical error from the legal perspective as determined by the criteria of duty, breach, causation, and injury.
Second meeting
A second meeting takes place between one week and one month after the first. Involved physicians may be invited to attend the second meeting. RM reviews the discussion from the first meeting and invites the patient to provide any updates. All non-privileged information about the incident is disclosed to the patient. An effort is made to reconcile the patient's version of events with the one ascertained through the QI investigation. RM staff answers any remaining questions and agrees to investigate further any unanswered questions.
Inquire about resolution
RM poses the question "We hope to be able to resolve all of your concerns. What would be an appropriate resolution for you?" A patient satisfied with the results of the investigation may wish to conclude the meeting without making any requests. In cases where the patient feels that a medical error took place, the most common requests are for an apology, explanation of the adverse outcome, and some change in hospital policy or operations. Compensation may also be requested. If the adverse outcome was the result of medical error, the error is acknowledged and a sincere apology is given, along with a commitment to change hospital policies to prevent or minimize the chances of reoccurrence. Unless the physician agrees to participate, the hospital is only able to address those elements involving the hospital. If compensation is requested by the patient for an adverse outcome due to medical error, the patient is asked to give a breakdown of the amount of compensation requested. RM presents this information to the CC which determines their value for the injury and an amount to offer as compensation.
If the investigation determines no medical error occurred, an explanation is made for the adverse outcome and why the hospital believes the standard of care was not breached. Any request for compensation is denied. RM staff continues to answer the patient's clarifying questions and may offer to participate in mediation if the patient is not satisfied with the explanation. There is also the potential for a patient who disagrees to initiate a formal legal claim.
Third meeting
When a medical error occurred and compensation is requested, a third meeting is proposed no more than 90 days following initial contact with the patient. In cases where there was a commitment to change hospital policy or processes, a hospital staff member is invited to attend and explain the history of the policy, why it is in place, the proposed changes to that policy, and how the change is expected to prevent recurrence. If the patient accepts the offer of compensation and/or the hospital's efforts to change policy, a settlement document is signed. If the offer is rejected, RM staff may offer to participate in mediation. If all these efforts are unsuccessful, the patient may still pursue a formal legal claim.
Data and methods
We performed individual chart review on all cases resolved by CCRP with regard to presence of error, severity of injury due to error, 8 An event is defined as an adverse event that involved communication by RM with the patient and family and/or their attorney that occurred in the given calendar year. A filed claim (CF) is a claim that is filed in court. Time interval to close (TIC) is defined as the length of time from when RM is notified to the time the event is resolved and closed. Exterernal defense costs (EDC) is defined as payments to non-hospital attorneys for all pending and closed events during the fiscal year. Risk Management budget (RMB) is defined as all expenses for RM for the fiscal year. RMB expenses related to CCRP are estimated to be 65% of total annual RMB by RM staff at EHS during the study period. Defense costs (DC) is the sum of EDC and 65% of RMB. Settlement costs (SC) is defined as compensation characterized by year of notification for closed events. Total liability costs is the sum of SC and DC.
Liability outcomes included annual number of events, annual number of claims filed (CF), annual EDC for closed and for pending events, annual RMB, annual SC, TIC, and annual TLC. SC of events still open at the end of the observation period were all for events after CCRP had been initiated. SC for these events not closed by the observation period were estimated based on the average SC of comparable events resolved by CCRP with regard to the presence of error and resultant severity of injury, and this amount was added to SC of 2015. All liability outcomes are normalized per 1000 admissions to account for changing patient volume over time. All amounts are in 2016 US dollars. The p-values for the reported percentage changes are the p-values for post-CCPR implementation dummy variables (defined by notification date) from a linear regression analysis of the outcome on the post-CCRP dummy variable.
CF: claim that is filed in court; TIC: Time interval to close; EDC: External defense costs; RMB: Risk management budget; DC: Defense costs; SC: Settlement cost; TLC: Total liabilty costs.
Results
Between 2004 and 2015, RM was notified of 272 adverse events. Of these notifications, 113 occurred prior to implementation of CCRP, and 159 occurred after. Seven investigations were pending at the end of the study period. Chart review was performed on 152 of the 159 post-implementation events. Of these, 31% required two or more meetings with RM staff. A total of 65% of events did not involve medical error. Of the 35% events that involved medical error, 85% resulted in physical patient injury. 8 Two errors were documentation errors. Attorneys were involved in 69% of events. Of those with error resulting in injury, 43% were resolved with an apology only. A total of 60% of events with injury that were resolved by apology alone were represented by attorney. Of the 99 events in which no medical error was discovered, only one involved compensation for a small amount. After the implementation of CCRP, median TIC at EHS decreased by 53%, from 17 months to 8 months (p<.001).
The results from additional data analyses appear in Table 1 . Average annual admissions to EHS were 20,214 in the pre-CCRP years and 21,399 after CCRP implementation. Annual filed claims per 1000 admissions decreased by 66.3% after implementation of the CCRP. DC and SC decreased 51% and 27%, respectively, compared to prior resolution practice. The decrease in SC did not achieve statistical significance. TLC fell 43.3% following implementation of CCRP.
Conclusion
In this study, we found that an academic health system experienced substantial and significant decreases in filed claims, defense costs, and TLCs after implementation of the CCRP. The time to closing of cases decreased by more than half, and there was also a statistically insignificant decrease in SC.
The study is important because it adds to the body of research demonstrating no increase in liability outcomes with CRP. It is the first study from an open hospital system to show positive results with CRP. An open system refers to a hospital system that does not employ nor insure the physicians as opposed to a closed system that does both. The results of this study should help allay physicians' fear that transparency with patients and families in explaining injury resulting from medical error does not worsen liability outcomes.
An additional finding was that nearly two-thirds of events resolved by CCRP included no medical error. This rate is similar to an estimate of 74% from a study by Mello et al. 9 In this study, events with injury due to medical error were resolved 43% of the time with apology alone; 60% of these events with error that were resolved by apology alone involved lawyers. Compensation where there was no medical error occurred in only 1% of events, and only for a small amount. These results suggest that justice is better served for patients and physicians under CCRP than the deny and defend practice.
Patients frequently seek legal recourse not because of what occurred medically, but because of how they are treated once something unintended occurs. [10] [11] [12] For this reason, EHS conducted early and detailed disclosure, along with an opportunity for the patient to be heard and ask questions. This reduces the patient or family member's anxiety surrounding the situation and maintains trust between patient and provider.
Lawyers are viewed as the patient advocate for compensation when injury occurs. The presence of lawyers in 60% of events with injury that were resolved by apology alone demonstrates that many patients only want an apology, explanation of reason for the adverse outcome, and change in the hospital system to prevent the error from occurring to others. These results support survey findings by Hickson et al. 13 that showed the desire for financial compensation accounted for only 25% of cases that were litigated.
Many physicians consider stress to be the highest cost that a physician experiences due to a malpractice claim. Charles et al. 14, 15 found that physicians experienced increased major depressive disorder and onset or worsening of physical illness while undergoing litigation due to a malpractice claim. The 53% reduction in TIC after implementation of CCRP may reduce some of this stress for both physicians and patients.
Hospital systems in many states have instituted various forms of CRP despite the limited research into the effect on liability outcome. Kachalia et al. 16 showed a decrease in filed claims, liability cost, and time interval to close in a before-and-after institution of CRP. Lambert et al. 17 used an interrupted time series design in a before-and-after analysis to control for secular trends. They found a decrease in the number of claims, liability costs, and self-insurance cost. These studies evaluated CRP in a closed system that employs and insures the physician. Physicians in closed systems are protected by "corporate shield" and are not required to be reported to NPDB if compensation is given. 18 Thus, these previous findings may not be generalized to open systems with more selfemployed physicians.
Mello et al. 9, 19 found that a communication and optimal resolution process (CANDOR), another form of CRP, could not be successfully implemented in an open hospital system. Since an open system does not employ or insure the physicians, the lack of success in implementation was attributed in part to unwillingness by the hospital to increase personnel due to increased cost. The current study of CCRP at EHS demonstrated a 51% decrease in defense cost despite the increase in RMB costs due to hiring of more personnel.
Another reason Mello et al. 9 identified for the failure to implement CANDOR in open systems was the fear that financial compensation would be demanded with the admission of error. Physicians are concerned that if compensation is given, there will be increase reporting to the NPDB and increase insurance premiums. In a study of implementation of a bill requiring disclosure of error in Pennsylvania in 2009, Painter et al. 20 showed an increase in amount of compensation with disclosure compared to similar claims when disclosure did not occur. However, no CRP was known to occur in Pennsylvania during the study period. 21 This finding suggests the need for programs that go beyond admission of error. The current study demonstrates the first successful implementation of a CRP in an open system.
Effective malpractice reform must meet the needs of physicians, patients, and the Federal government. 22 Physicians desire lower liability outcomes and decreased stress. Patients desire explanation of adverse outcomes and timely and fair resolution. 23 The Federal government requires decreased healthcare costs and a mechanism to improve quality of care. 6 The composite group of studies on CRP suggests that this reform can meet many of these needs. Several studies have demonstrated an increase in transparency with implementation of CRP. 16, 17 This can improve quality of care. Helmchen et al. 24 demonstrated a decrease ordering of lab tests and imaging, suggesting that CRP may decrease the practice of defensive medicine. The finding in the current study demonstrating a decrease time to resolve a case and the significant percent of cases that were resolved by apology alone supports the conclusions of Kass et al. 25 that CRP mitigates the stress of litigation on patients and physicians compared to deny and defend. Due to this large body of research on CRP, the American Medical Association (AMA) now supports CRP as a viable option to settle disputes prior to litigation. 26 Limitations of this study include that we were unable to determine if quality of care improved after implementation of CCRP, despite the stated priority of CCRP to improve quality of care. This analysis was based on a before-and-after comparison which does not take into account the possible influence of state and national changes. However, work in progress suggests that EHS had decreased liability costs, even when compared to the rest of the state of Tennessee, after implementation of CCRP.
In conclusion, the results of this study support findings from Kachalia and Lambert that there is no increase in liability outcomes with the implementation of CRP. To strengthen the evidence supporting CRP, future studies should use strong study designs to gain further evidence on effects on cost and quality. Future research should also include additional important outcomes such as reductions in stress for patients, families, and physicians when CRP is used instead of deny and defend.
